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. Before c o n t i n u i n g i n t o t h e n e x t section, a word o f c a u t i o n i s i n o r d e r . It must be emphasized t h a t t h e scope o f t h i s paper i s l i m i t e d t o t h e q u e s t i o n o f determining when NEPA a p p l i e s t o 'nonfederal' a c t i o n s . T h i s paper does n o t address t h e l e v e l o f NEPA documentation t h a t i s a p p r o p r i a t e f o r a p a r t i c u l a r a c t i o n , o r issues such as when an a c t i o n i s "Major" o r i t s impacts are p o t e n t i a l l y " s i g n i f i c a n t " . These are d i s t i n c t and separate issues which, as viewed i n t h e c o n t e x t o f t h i s paper, are o n l y addressed once a d e t e r m i n a t i o n has been made t h a t t h e a c t i v i t y c o n s t i t u t e s a " f e d e r a l a c t i o n " f o r t h e purposes o f NEPA. It i s important that; such issues n o t be confused w i t h t h e q u e s t i o n o f when an a c t i o n i s " f e d e r a l .
FACTORS THAT HAY FEDERALIZE A PRIVATE OR STATE ACTION
While i t has l o n g been s e t t l e d t h a t NEPA does n o t apply t o p r i v a t e p a r t i e s , ' v a r i o u s c o u r t s have looked a t f e d e r a l a c t i o n s i n d i v i d u a l l y t o determine whether t h e degree o f f e d e r a l involvement was so g r e a t as t o cause nonfederal p r o j e c t s t o become ' f e d e r a l i z e d ' f o r t h e purposes o f NEPA.
Federal a c t i o n s g e n e r a l l y i n c l u d e those d i r e c t l y undertaken by a f e d e r a l agency. For t h e purposes o f NEPA, however, s t a t e and f e d e r a l a c t i o n s which are funded, financed, aided, c o n t r o l l e d , p e r m i t t e d , l i c e n s e d , enabled, caused o r approved by t h e f e d e r a l government may a l s o be s u b j e c t t o NEPA.
The degree o f f e d e r a l involvement, necessary t o t r a n s f o r m a s t a t e o r p r i v a t e p r o j e c t from t h a t which i s considered nonfederal t o one deemed t o be f e d e r a l , f o r t h e purposes o f NEPA, i s somewhat unclear. A review o f case law r e v e a l s c e r t a i n instances where t h e c o u r t s have determined t h a t p a r t i c u l a r circumstances e i t h e r are o r are n o t s u b j e c t t o NEPA review.
have been used by t h e c o u r t s i n determining i f f e d e r a l agency involvement has f e d e r a l i z e d what would otherwise be considered t o be a nonfederal a c t i o n . Each o f these f a c t o r s are explained more f u l l y i n t h e s e c t i o n s t h a t f o l l o w . S p e c i f i c a l l y , s t a t e o r p r i v a t e l y conducted a c t i o n may be f e d e r a l i z e d f o r t h e purposes o f NEPA i f t h e y are:
Three f a c t o r s Supported by a f e d e r a l c o n t r a c t , g r a n t , loan, o r o t h e r f i n a n c i a l assistance, Enabled throygh a f e d e r a l lease, l i c e n s e , p e r m i t , o r o t h e r e n t i t l e m e n t , F e d e r a l l y caused.
Federal Support by Contract, Grant, Loan o r F i n a n c i a l Assistance P r o j e c t s supported by federal "payment f o r s e r v i c e s rendered" can be viewed as r e q u i r i n g NEPA review.
I n cases where " f e d e r a l funding" subjected a s t a t e o r p r i v a t e p r o j e c t t o t h e requirements o f NEPA, t h e f u n d i n g was a c t i v e , as opposed t o a passive d e f e r r a l o f payment, and programmatic, i n t h e sense50f being provided p r i m a r i l y t o f u r t h e r a p o l i c y goal o f t h e funding agency. Normally, a s u b s t a n t i a l amount o f f e d e r a l funding i s necessary t o t r i g g e r a NEPA review. Some nonfederal a c t i o n s , deriving t h e i r finances from federal general revenue funds a r e considered t o be federal i f a federal agency governs how the funds a r e used. As with "federal payment f o r s e r v i c e s rendered", NEPA i s required when massive f e d f r a l f i n a n c i a l a s s i s t a n c e has been given t o t h e s t a t e or p r i v a t e p r o j e c t . under NEPA f o r i t s a c t i o n s .
Conversely, nonfederal a c t i o n s were not federalized when i n d i r e c t funding "seemed marginal a t most" and where federal o f f i c i a l s had no decisionmaking role.* For example, federal p a r t i c i p a t i o n i n a C a l i f o r n i a b e e t l e e r a d i c a t i o n p r o j e c t was not s u f f i c i e n t t o t r i g g e r NEPA compliance. action e x i s t e d where t h r e e federal o f f i c i a l s s a t on an e i g h t member board which made recommendations t o t h e s t a t e on e r a d i c a t i n g a Japanese b e e t l e pest i n f e s t a t i o n . f e d e r a l l y funded because the t r a v e l i n g expenses of t h e p a r t i c i p a t i n g federal o f f i c i a l s were paid by t h e s t a t e and t h e e r a d i c a t i o n p r o j e c t was a s t a t e p r o j e c t . federal o f f i c i a l s f o r t h e duration of t h e board meetings were not reimbursed by the s t a t e and s t i l l supported t h i s ruling.
Accordiggly, t h e federal government becomes accountable I n s u f f i c i e n t federal
The
Federal Control
Federal control over a s t a t e o r p r i v a t e p r o j e c t may be s u f f i c i e n t t o f e d e r a l i z e such actions. A federal a c t i o n , such a s , the federal approval of a l e a s e , l i c e n s e , permit, c e r t i f i c a t e o r other entitlement which enables a p r i v a t e o r s t a t e action t o t a k e place may be subject t o NEPA. circumstances, overt federal agency action i n furtherance of the nonfederal p r o j e c t i s necessary before a federal action can be found." For example, the Pueblo Indians leased r e s t r i c t e d Indian lands t o a +,evelopment company and the Bureau of Land Management (BLM) approved t h e l e a s e . Emphasizing Congress's concern f o r environmental protection, the court held t h a t BLM approval c o n s t i t u t e d major federal action even though the federal government n e i t h e r i n i t i a t e d t h e l e a s e nor p a r t i c i p a t e d i n i t f i n a n c i a l l y . "
In such Enablement by Lease, Permit, License o r Entitlement
Federal enablement e n t a i l s federal agency decisions which must t a k e place p r i o r t o a c t i o n s being taken by nonfederal e n t i t i e s . federal enablement, t h e federal agency decision was required by s t a t u t e and was a legal precondition authorizing another party t o proceed with an action a f f e c t i n g t h e environment. decision t o consider environmental consequences and t h a t decision forms t h e legal predicate f o r a n o t h e r ' s impact on t h e environment, preparation of NEPA documentation i s warranted because t h e agency has s u b s t a n t i a l l y contributed t o t h e environmental impact." The Council on Environmental Q u a l i t y ' s (CEQ) r e g u l a
t i o n s r e i n f o r c e t h e concept t h a t enablement involves executing a required federal action t h a t enables a p r i v a t e party t o pursue an a c t i o n . The d e f i n i t i o n of "major federal action" includes t h e granting of permits o r o t h e r regulatory decisions a s well a s federal and f e d e r a l l y a s s i s t e d a c t i v i t i e s . Noticeably omitted from this def2nition a r e federal a c t i o n s t h a t amount t o l e s s than a legal precondition.

In cases involving When an agency has d i s c r e t i o n in i t s enabling
The enablement concept i s demonstrated by a case involving the Department of Agriculture which was required t o prepare an Environmental Impact Statement (EIS) because of i t s approval of logging operations by a p r i v a t e company. Evidence demonstrated t h a t the federal agency had a r e s p o n s i b i l i t y g r e a t e r than a m i n i s t e r i a l a c t of approval. I t had a l s o extended logging c o n t r a c t s , modified c o n t r a c t s , and had a financial i n t e r e s t in the lumber acquired. The a c t i o n s of t h e federal agency enabled t h e logging operations in t h e area t o be undertaken, but most s i g n i f i c a n t l y , t h e federal agency was l e g a l l y obligated by contract,$o give i t s approval t o a p r o j e c t before t h a t p r o j e c t could be undertaken.
In other cases, federal approval of a p r i v a t e p a r t y ' s p r o j e c t , where t h a t approval was not required f o r t h e p r o j e c t t o go forward, d i d not c o n s t i t u t e a federal action.I6 However, a nonfederal e n t i t y could c r e a t e a federal action i f i t consented t o federal regulation o r granted t h e l a b i l i t y t o control t h e outcome of t h e proposed p r o j e c t t o a federal agency. c h a r a c t e r i s t i c of federal involvement i s the a b i l i t y t o influence o r control
t h e outcome of a nonfederal p r o j e c t i n some material r e s p e c t .
A d i s t i n g u i s h i n g Continuing Agency Involvement t h a t is Terminated o r Modified Some c o u r t s w i l l a l s o review whether t h e r e i s "continuing" agency involvement in a challenged p r o j e c t such t h a t termination o r modification of the agency involvement would terminate o r s i g n i f i c a n t l y impact t h e p r o j e c t . requires federal agencies, not s t a t e s o r p r i v a t e p a r t i e s , t o consider t h e environmental impacts of t h e i r propos@ a c t i o n s , nonfederal a c t i o n s must s u f f i c i e n t l y involve federal a c t i o n s .
Since NEPA Causation A legal p r i n c i p a l , r e f e r r e d t o as "causation" i s an additional f a c t o r t h a t has sometimes been used by t h e c o u r t s i n determining t h a t a nonfederal action has become federalized f o r t h e purposes of NEPA. A nonfederal action may be f e d e r a l i z e d , i f t h e nonfederal action would not t a k e place, were i t not f o r s p e c i f i c a c t i o n s undertaken by a federal agency. That i s , "but f o r " t h e federal a c t i o n , t h e nonfederal action would not occur. These "but f o r " a c t i o n s , by themselves, however, do not n e c e s s a r i l y t r i g g e r t h e requirements of NEPA. Rather, the federal action must a l s o be s u b s t a n t i a l l y " i n t e r r e l a t e d " t o the otherwise nonfederal action.'' ' For the purposes of NEPA, a ministerial act can be viewed as an action that an agency must undertake at the direction of some authority such as Congress, and over which the agency has no discretion as to whether it will take place.
TECHNICAL BASIS FOR DEVELOPING A DEFENSIBLE AND GENERAL-PURPOSE MODEL
E x h i b i t 1 summarizes t h e case law c r i t e r i a , which has been discussed e a r l i e r f o r d e t e r m i n i n g when a nonfederal p r o j e c t has become f e d e r a l i z e d f o r t h e purposes o f NEPA. These c r i t e r i a p r o v i d e t h e b a s i s f o r t h e general-purpose model presented i n E x h i b i t 2. E x h i b i t 1. C r i t e r i a f o r Determining When A c t i v i t i e s Conducted by NonFederal E n t i t i e s May Become F e d e r a l i z e d f o r t h e Purposes o f NEPA.
Is t h e f e d e r a l a c t i o n s u b s t a n t i a l l y " i n t e r r e l a t e d " w i t h a nonfederal a c t i o n t o such an e x t e n t t h a t " b u t f o r " t h e f e d e r a l a c t i o n , t h e nonfederal a c t i o n would n o t t a k e place?
Is t h e r e " c o n t i n u i n g " f e d e r a l involvement i n a nonfederal a c t i o n t o such an e x t e n t t h a t t e r m i n a t i o n o r m o d i f i c a t i o n o f t h i s involvement would t e r m i n a t e o r s i g n i f i c a n t l y impact t h e nonfederal p r o j e c t ?
Would t h e nonfederal a c t i o n i n v o l v e a s u b s t a n t i a l degree o f f e d e r a l c o n t r o l ?
Would t h e nonfederal a c t i o n i n v o l v e a s u b s t a n t i a l degree o f f i n a n c i a l support by way o f a f e d e r a l c o n t r a c t , g r a n t , loan, o r o t h e r f i n a n c i a l assistance?
Would t h e nonfederal a c t i o n be enabled through a f e d e r a l lease, l i c e n s e , p e r m i t , o r o t h e r e n t i t l e m e n t ?
A GENERAL-PURPOSE MODEL FOR DETERMINING WHEN NONFEDERAL PROJECTS ARE SUBJECT TO NEPA The l o g i c diagram presented i n E x h i b i t 2 i s based on t h e c r i t e r i a e s t a b l i s h e d i n E x h i b i t 1. w i t h a r i g o r o u s and systematic procedure t h a t w i l l a s s i s t an agency i n determining i f a nonfederal a c t i o n has become f e d e r a l i z e d , thus t r i g g e r i n g t h e requirements o f NEPA. both w i t h i n and o u t s i d e t h e boundaries o f a f e d e r a l l y c o n t r o l l e d area o r f a c i l i t y . corresponding c r i t e r i a t h a t are more f u l l y described i n E x h i b i t 1 and e a r l i e r i n t h i s paper.
The model should be implemented on a case-by-case b a s i s . Technical aspects o f t h e case l a w summarized e a r l i e r i n t h i s paper should be considered i n responding t o each o f t h e t e s t s . Exceptions may a r i s e t h a t I n some instances, t h e
USING THE MODEL TO MAKE DETERMINATIONS
A p p l i c a t i o n o f t h e model begins by r e v i e w i n g t h e r e l a t i o n s h i p between t h e nonfederal a c t i o n and t h e f e d e r a l actio;. by answering t h e f i r s t question, i . e . , I s t h e f e d e r a l a c t i o n s i g n i f i c a n t l y i n t e r r e l a t e d t o t h e f e d e r a l a c t i o n such t h a t ' b u t f o r ' t h e f e d e r a l a c t i o n , t h e nonfederal a c t i o n would n o t occur?" I f t h e response i s "no", t h e decisionmaker continues down through t h e remaining t e s t s . A "no" answer t o a l l o f t h e t e s t s supports a d e c i s i o n t h a t t h e nonfederal a c t i o n i s n o t s u b j e c t t o t h e requirements o f NEPA. A "yes" answer t o any s i n g l e t e s t i s s u f f i c i e n t t o support a d e c i s i o n t h a t t h e nonfederal a c t i o n i s s u b j e c t t o t h e requirements o f NEPA.
One begins a t t h e t o p o f E x h i b i t 2 ADVANTAGES AND LIMITATIONS OF THE MODEL
C u r r e n t l y , many agencies are faced w i t h t h e problem o f having t o determining when s t a t e and p r i v a t e l y conducted a c t i v i t i e s are s u b j e c t t o t h e requirements o f NEPA. Lacking a general-purpose methodology, r e l e v a n t f a c t o r s may be overlooked and determinations may be made i n c o n s i s t e n t l y . The model shown i n E x h i b i t 2, p r o v i d e s a general-purpose t o o l t h a t can be applied, i n making such determinations, t o a broad a r r a y o f s t a t e and p r i v a t e l y conducted a c t i v i t i e s . The model does n o t promote any l e v e l o f decisionmaking beyond t h a t already exercised on a r o u t i n e b a s i s . Q u i t e t h e c o n t r a r y . The model p r o v i d e s decisionmakers w i t h a r i g o r o u s , systematic and d e f e n s i b l e approach f o r making such determinations.
As witnessed e a r l i e r , implementation o f t h i s model should be r e s t r i c t e d t o t h e q u e s t i o n o f determining whether t h e requirements o f NEPA apply t o a c t i o n s t h a t might otherwise be considered nonfederal; n e i t h e r i s t h e model designed t o be used i n addressing o t h e r NEPA compliance issues such as d e t e r m i n i n g t h e l e v e l o r amount o f NEPA documentation t h a t i s a p p r o p r i a t e f o r t h e a c t i o n .
Undeniably, t h i s model does n o t e l i m i n a t e t h e s u b j e c t i v i t y i n h e r e n t i n such determinations. However, t h e model p r o v i d e s a v a l u a b l e t o o l f o r s u b s t a n t i a l l y reducing t h e v a s t number o f f a c t o r s t h a t decisionmakers, l a c k i n g such a model, may be inundated w i t h . I n implementing t h i s model, decisionmakers and c r i t i c s a l i k e are expected t o p r o v i d e s p e c i f i c and r a t i o n a l arguments j u s t i f y i n g why a s p e c i f i c response i s o r i s n o t warranted f o r each o f t h e t e s t s .
